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Implications from Gifts Over on Failure of Issue. — It is undoubtedly 
probable that persons who are so much in a testator's mind that he makes 
their non-existence the contingency upon which a devise over rests are in- 
tended to take in the alternative, 1 but is the court to say that such a prob- 
ability shall have the force of an express gift? At common law, the words 
dying without issue or their equivalent, being construed to refer to an in- 
definite failure of issue, raised an estate tail in realty or an absolute gift of 
personalty* in the first devisee. In such cases, of course, no gift to the 
children could be implied. But implication might be made where by specific 
words or general intent* the testator showed that a definite failure was 
meant; likewise where the gift over was of personalty, if the first taker 
leave no issue,* a case in which a fine distinction was drawn between realty 
and personalty, due possibly to the endeavor of the courts to avoid the 
unsatisfactory results of the accepted construction.* Since the enactment of 
statutes providing that, unless otherwise indicated, the phrase "dying with- 
out issue" shall be construed to mean a definite failure of issue,' it be- 
comes of greater importance to determine whether children, if left, shall 
take under the will. 

Where there is an indefinite gift to A, with a disposition over if he die 
without children, the possibility of an implication depends primarily upon 
whether the indefinite gift to A carries the fee. If by statute such gift 
carries the fee or if the gift be of personalty only, it would manifestly be 
absurd to make A's expressly absolute interest defeasible, whether or not 
he has children, when by the terms of the will it is defeated only on the 
one contingency.' If the will shows an intention to give the devisee merely 
a life estate, an implication, of course, becomes possible.* It is difficult, 
however, to support the cutting down of an absolute gift in personalty or 
a devise of realty (especially where specifically limited to the devisee's 
heirs) to a life estate, without further evidence of intention, merely on the 
ground that a testator, who is so provident as to desire to control the dis- 
position of his property in case there should be no direct descendants, in- 
tended such direct descendants to take a definite interest in case of their 
survival of the first taker,' a somewhat doubtful conclusion. Still less to 
be supported is the unwarranted use in a late Federal case" of the rule that 
an executory devise shall be construed as a remainder, if it may take effect 
as such, to make the testator's gift a life estate to the first devisee and con- 
tingent remainders in the alternative to the children and the second devisee. 

The common law rule that "dying without issue" should be construed to 
refer to an indefinite failure of issue was applied also in a gift of a life 
estate, thus increasing the life estate to a fee tail." In this country in juris- 
dictions where this rule of construction has not been modified by statute, 
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a life estate to A and if he die without issue to B would give A an abso- 
lute interest in personalty, and a fee tail in realty converted by modern 
statutes into a fee simple, or, as in Illinois," into a life estate with remain- 
der to the issue. Yet this rule of construction appears not to have been 
entertained except in South Carolina, where in the absence of the Statute 
de Donis, the first devisee took a conditional fee." It is agreed both in 
England and in this country that no implied provision for the children 
arises from the mere form of the contingency," but, where, in addition, 
there are other provisions of the will which also raise the inference that 
the testator contemplated that the children were to take, the several in- 
ferences together raise an implied gift. 15 This may occur where the gift 
over was also to take effect upon the event of "leaving such issue which 
shall die under twenty-one,"" or "that such issue should all die before their 
shares should become transferable." 1 ' It is submitted that the early case of 
Ex parte Rogers? repeatedly discredited by the later English cases, 18 may 
be explained as containing such an additional inference, which aided that 
arising from the form of the contingency. There the additional provision 
influencing the mind of the court was not an additional contingency, as in 
the above cases, but the fact that the provision for a life interest with gift 
over on failure of children was an afterthought, made in a codicil, whereas 
the original provision of the will had given the parent an absolute interest 
under which the children might have benefited. 

In a recent Illinois case, Bond v. Moore (111. 1908) 86 N. E. 386, a testa- 
trix had devised and bequeathed all her property to her son for life, but 
should he die without children, to her nearest relative. There being no 
further expression of intention, it was held, in accord with the weight of 
authority, that no devise arose to the children by implication. The agree- 
ment of the minority, aside from the reasonable man's viewpoint, seems 
to be supported only by the rule that a will should, if possible, be con- 
strued so as to dispose of the entire estate, and rests on a dictum in an- 
other recent case, 20 which really involved only the application of the rule in 
Shelley's case. However desirable it may be to carry out the testator's in- 
tention, the safest guide is the words of the will as they stand, unless the 
entire instrument affords not merely a probable but an undoubted inference 
that the children should take as purchasers. 21 The court failed to consider 
the possibility of construing the failure of children as an indefinite failure 
which, under the statute of entails noted above, would have given the chil- 
dren a remainder without additional evidence of intention. It is doubtful, 
therefore, both in view of earlier cases 22 and the principal case, whether 
the common law rule exists in Illinois. 
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